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< OFFICL O T ATTORNEY GENERAL - STATT or TEx Ay
JOHN CORNYN

February 12, 2001

Ms. Elaine S. Hengen
Assistant City Attorney
City of El Paso .

2 Civic Center Plaza

El Paso, Texas 79901-1196

OR2001-0530
Dear Ms. Hengen:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned [D# 144124.

The City of El Paso (the “city”) received a request for any and all records pertaining to three
specified police department internal affairs investigations. You state that many of the
requested records have been released. You claim that portions of the submitted information
are excepted from disclosure under sections 552.101, 552.108, 552.117, and 552.130 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted mformation and representative samples of information.

You claim that criminal intelligence information in Exhibit E is excepted under
section 552.101 of the Government Code in conjunction with article 61.03 of the Code of
Crniminal Procedure. Section 552.101 excepts from disclosure “information considered to
be confidential by law, either constitutional, statutory, or by judicial decision.” This section
encompasses information protected by statute. Chapter 61 of the Code of Criminal
Procedure deals with intelligence information pertaining to street gangs. Article 61.03
provides in relevant part:

{a) A criminal justice agency that maintains criminal
information under this chapter may release the information on

request to:

(1) another criminal justice agency;

'In reaching our conclusion here, we assume that the “representative sample” of records subrmtted to this office
1s truly representative of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This
open records letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.
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(2) acourt; or

(3) adefendant in a criminal proceeding who
1s entitled to the discovery of the information
under Chapter 39.

Crim. Proc. Code art. 61.03(a) {(emphasis added). Further, article 61.05 of the Code of
Criminal Procedure provides that release of the information to a person who is not entitled
to the information is a Class A misdemeanor. Therefore, we conclude that the highlighted
information in Exhibit E must be withheld under section 552.101 of the Government Code
in conjunction with article 61.03 of the Code of Criminal Procedure.

You also claim that portions of Exhibits C, D, E and the submitted information in Exhibit
F are excepted under section 552.101 in conjunction with common law and constitutional
privacy. Section 552.101 encompasses common law and constitutional privacy. Common
law privacy excepts from disclosure private facts about an individual. Industrial Found. v.
Texas Indus. Accident Bd., 540 S.W.2d 668, 683-85 (Tex. 1976), cert. denied, 430 U.S.
931 (1977). Therefore, information must be withheld from the public when (1) it is highly
intimate and embarrassing such that its release would be highly objectionable to a person of
ordinary sensibilities, and (2) there is no legitimate public interest in its disclosure. /d. at
685; Open Records Decision No. 611 at 1 (1992).

The constitutional right to privacy protects two interests. Open Records Decision
No. 600 at 4 (1992) (citing Ramie v. City of Hedwig Village, 765 F.2d 490 (5th Cir. 1985),
cert. denied, 474 U.S. 1062 (1986)). The first is the interest in independence in making
certain important decisions related to the “zones of privacy” recognized by the United States
Supreme Court. Open Records Decision No. 600 at 4 (1992). The zones of privacy
recognized by the United States Supreme Court are matters pertaining to marriage,
procreation, contraception, family relationships, and child rearing and education. See id.

The second interest is the interest in avoiding disclosure of personal matters. The test for
whether information may be publicly disclosed without violating constitutional privacy
rights involves a balancing of the individual’s privacy interests against the public’s need to
know information of public concern. See Open Records Decision No. 455 at 5-7 (1987)
(citing Fadjo v. Coon, 633 F.2d 1172, 1176 (5th Cir. 1981)). The scope of information
considered private under the constitutional doctrine is far narrower than that under the
common law; the material must concern the “most intimate aspects of human affairs.” See
id. at 5 (1987) (citing Ramie v. City of Hedwig Village , 765 F.2d 490, 492 (5th Cir. 1985),
cert. denied, 474 U.S. 1062 (1986)).
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This office has found that the following types of information are excepted from required
public disclosure under constitutional or common law privacy: some kinds of medical
information or information indicating disabilities or specific illnesses, see Open Records
Decision Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987)
(prescription drugs, illnesses, operations, and physical handicaps), and personal financial
information not relating to the financial transaction between an individual and a
governmental body, see Open Records Decision Nos. 600 (1992), 545 (1990), and
information concemiﬂg the intimate relations between individuals and their family members,
see Open Records Decision No. 470 (1987).

After reviewing the submitted information, we have found some personal financial
information, medical information, and the identities of juvenile suspects which are protected
by privacy. However, we believe that the fact that a police officer was ordered to stress
management counseling as a condition of employment is not excepted under privacy. See
Open Records Decision Nos. 484 (1987) (public’s interest in knowing how police
departments resolve complaints against police officer ordinarily outweighs officer’s privacy
interest), 470 (1987) (public employee’s job performance does not generally constitute his
private affairs), 455 (1987) (public employee’s job performances or abilities generally not
protected by privacy), 444 (1986) (public has legitimate interest in knowing reasons for
dismissal, demotion, promotion, or resignation of public employees). Accordingly, you may
not withhold Exhibit F under privacy. We have marked the information in Exhibits C, D,
and E which may not be withheld under section 552.101 in conjunction with privacy and
must be released. You may withhold the remaining highlighted information in Exhibits C,
D, E, under section 552.101 and privacy or under section 552.117(2) as discussed below.

Section 552.117(2) excepts from public disclosure a peace officer’s home address, home
telephone number, social security number, and information indicating whether the peace
officer has family members. Therefore, we agree that most of the highlighted information
you have marked in Exhibits C, D, and E must be withheld under section 552.117(2) of the
Government Code. We have marked some additional information in Exhibits E and F that
must be withheld under section 552.117(2) of the Government Code.

You have also marked social security numbers in Exhibit E that do not belong to a peace
officer, but rather arrested individuals. Social security numbers may be excepted from
disclosure under section 552.101 in conjunction with the 1990 amendments to the federal
Social Security Act, 42 U.S.C. § 405(c)(2)(C)(viii}I). See Open Records Decision No. 622
(1994). These amendments make confidential social security numbers and related records
that are obtained and maintained by a state agency or political subdivision of the state
pursuant to any provision of law enacted on or after October 1, 1990. See id. However, it
1s not apparent to us that the social security numbers were obtained or maintained by the city
pursuant to any provision of law enacted on or after October 1, 1990. You have cited no law,
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nor are we aware of any law, enacted on or after October 1, 1990, that authorizes the city to
obtain or maintain social security numbers. Therefore, we have no basis for concluding that
the social security numbers at issue were obtained or maintained pursuant to such a statute
and are, therefore, confidential under section 405(c)(2)}(C)(viii}I). We caution the city,
however, that section 552.352 of the Government Code imposes criminal penalties for the
release of confidential information. Gov’t Code § 552.352. Prior to releasing the social
security numbers, the city should ensure that these numbers were not obtained or maintained
by the city pursuant to any provision of law enacted on or after October 1, 1990. We also
note that you have highlighted a “CII”and “FBI” number in Exhibit E. You have not argued
any exception to disclosure of these numbers nor are we aware of any such exception.
Therefore, you may not withhold these numbers.

Further, you also assert that highlighted information in Exhibit E is excepted under
section 552.130 of the Government Code. Section 552.130(a) of the Government Code
excepts from disclosure information that relates to a motor vehicle operator’s or driver’s
license or permit issued by an agency of this state or a motor vehicle title or registration
issued by an agency of this state. Therefore, you must withhold the highlighted driver’s
license numbers, license plate numbers, and VIN numbers in Exhibit E under
section 552.130(a) of the Government Code. However, we have marked some information
in Exhibit E that may not be withheld under section 552.130 and must be released.

You also assert that section 552.108 of the Government Code excepts the radio and pager
numbers of police officers. Section 552.108(b) excepts from disclosure “[a]n internal record
or notation of a law enforcement agency or prosecutor that is maintained for internal use in
matters relating to law enforcement or prosecution . . . .” This section excepts from
disclosure the internal records and notations of law enforcement agencies and prosecutors
when therr release would interfere with law enforcement and crime prevention. Open
Records Decision No. 531 at 2 (1989) (quoting £x parte Pruitt, 551 S.W.2d 706, 710
(Tex. 1977)). When section 552.108(b) is claimed, the agency claiming it must reasonably
explain, if the information does not supply the explanation on its face, how releasing the
information would interfere with law enforcement. Open Records Decision No. 434 at 3
(1986).

In Open Records Decision No. 506, this office held that the predecessor to section 552.108
(b) “protects the cellular mobile phone numbers assigned to county officials and employees
with specific law enforcement responsibilities.” Open Records Decision No. 506 at 2 (1988).
As you represent that the pager and radio numbers in question are those of law enforcement
officers, we agree that release of the pager and radio numbers would interfere with law
enforcement. Accordingly, the city may withhold the pager and radio numbers in Exhibits
C and E.
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In conclusion, you must withhold most ofthe highlighted information, as well as information
that we marked, under sections 552.101, §52.117(2) and 552.130. You may withhold pager
and radio numbers under section 552.108. However, we have marked the highlighted
information that you must release.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to_us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental boedy must appeal by
filing suit in Travis County within 30 calendar days. 7d. § 552.324(b). In order to get the
full benefit of such an appeal, the govemmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. 7d.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. Ifthe governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at 877/673-6839. The requestor may also file a complaint with the district or county
attorney. fd. § 552.3215(e).

[f this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. [d. § 552.321(a); Texas Department of Public Safety v. Gilbreath, 842
S.W.2d 408, 411 (Tex. App.--Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the General
Services Commission at 512/475-2497,
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If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

ool

Jennifer H. Bialek
Assistant Attorney General
Open Records Division

JHB/er
Ref: ID# 144124
Encl: Marked documents

cc: Mr. Chris McGill
El Paso Municipal Police Officers’ Assocation
747 E. San Antonio Ave., Suite 103
El Paso, Texas 79901
(w/o0 enclosures)



